Oregon State Bar
Admissions Task Force
Final Report

Part 1 - Introduction

Introduction

In the summer of 2007, then Oregon State Bar Reatillbert A. Menashe
appointed a task force to consider a variety afasgelated to the process by which
applicants to practice law in Oregon are examimet@nsidered for admission. The task
force conducted its study from September 2007 tyinaluly 2008. This constitutes the
final report of the task force to the Oregon Stade Board of Governors.

Task Force participants

The following individuals were appointed to thektésrce and participated during
the course of the task force study:

Albert A. Menashe, Chairperson - representatioenfOSB Board of Governors
Andrew M. Altschul — representative from OregoraBbof Bar Examiners
Senator Suzanne Bonamici — representative fronrdtegon Legislature

Chief Justice Paul J. DeMuniz — Oregon SupremetCou

Jonathan P. Hill — public member representativenfOSB Board of Governors
Justice Rives Kistler — Oregon Supreme Court

Robert H. Klonoff — Dean, Lewis & Clark Law School

Margie Paris — Dean, University of Oregon Law Sitho

Robert B. Rocklin — representative from Oregonrdas Bar Examiners
Symeon D. Symeonides — Dean, Willamette UniveGitjlege of Law!

The task force was staffed by Jonathan P. BeriSargutive Director of the
Oregon Board of Bar Examiners, and Jeffrey D. Sg@regon State Bar Regulatory
Services Counsel.

Charge of the Task Force
In a general sense, the task force was chargédewdluating the current method

of bar examination and admission practices in Qnegad exploring alternatives. More
specifically, the task force deliberations focusadhe following questions and issues:

! Kathy Graham, Associate Dean at Willamette UnitgiGollege of Law, was Dean Symeonides’
designee for a significant part of the task foraEtberations.



* Whether the current law school curriculum and ban@&nation process is
the best method of preparing law school graduatée fpracticing lawyers
and assessing their fitness to practice law;

* Whether additional emphasis on practical skillsaim school education is
appropriate;

* Whether the bar exam should be modified to te$isgkaining or assess
those abilities that more closely approximate thresgiired to practice
law;

* Whether the current bar examination in Oregonlisesting out applicants
who would make good lawyers if admitted, or passipglicants who are
not competent to practice law;

» Whether the current bar examination in Oregon putsority applicants at
a disadvantage;

* Whether the existing mix of bar exam componentd,the weighting
given to those components, constitute the bestagsnt tool available;

* Whether serious consideration should be giventeoradtives to the bar
examination for admitting purposes, even to theipoi eliminating the
exam altogether;

* Whether the substantial debt incurred by law scktadents should be
considered in any evaluation of the admissionsgg®m Oregon.

Task Force process

The Admissions Task Force met monthly at Willamelteversity College of
Law in Salem. Prior to each meeting, staff compded distributed available literature
on specific topics of interest to the task forcethfe direction of the task force, additional
research was conducted and various statisticalrieqwere made of other jurisdictions
about examination procedures, components, weightgggrading. Input was solicited
from experts, including Dr. Susan Case, Directofesting for the National Conference
of Bar Examiners, who participated in one of trektforce meetings. The task force also
requested and obtained certain statistical analymis Chris Koch, Ph. D., the statistician
for the Board of Bar Examiners. On a continuingdaask force members discussed and
debated the issues before them, ultimately votmthe recommendations found in this
report.

Part 2 - Consideration of law school curriculum

Early in its deliberations, the task force spemisiderable time discussing the
relationship between law school education andsskidicessary to engage competently in
the practice of law. It is generally accepted that schools are not the “gatekeepers” for
the practice of law; that is, law schools do na&t geeir role as ensuring that law students
have the necessary skills and abilities to be pi@oers. The gatekeeping function is
reserved to licensing authorities.



On the other hand, law schools have been underasimg pressure in recent
years to enhance their clinical programs and pralcskills offerings. This was a central
theme in the 1992 ABA “Report of the Task ForcdLaw Schools and the Profession:
Narrowing the Gap,” (the MacCrate Report). Moreergty, two major studies have
urged law schools to increase their commitmentéparing law students for law
practice. The 2007 Carnegie Report urged legaladusto rethink existing curriculum
and teaching methods to produce a more coherenhtagtated initiation into a life in
the law? The “Best Practices for Legal Education,” alsmir2007, made sweeping
recommendations for law schools to alter theiricuram to better prepare law students
for practice® At least one law school, Washington and Lee Schbbhw in Lexington,
Virginia, recently overhauled its third year cualiem by replacing all academic classes
with clinical and experiential learning.

Any effort to change law school curriculum muetd into account certain
practical considerations. Law school deans pasdtaig in the task force noted that the
existing three year curriculum already is quite, fahd that there is increasing pressure to
add more doctrinal course offerings. Adding a digant practical skills component to
the law school experience may require a fourth,\e@dding great expense for both the
schools and the students. Even without a fourtin, ydiaical or skills-based courses are
very resource-intensive.

Ultimately, the task force concluded that it wounlat recommend changes to the
law school curriculum, in part because the barrttaauthority over the law schools and
in part because time is needed to see whetheetesr recommendations for change in
legal education take root. It may be advisablestasit this topic in 3-4 years to gauge the
impact of theCarnegie andBest Practices studies on the law schools, and whether
experiments such as Washington and Lee’s shifxperential learning are deemed to be
a success over time.

Part 3 - Alternatives to examination model

The task force gave consideration to whether the@daission function could be
carried out without a form of examination as itgmetly exists. It is universally accepted
that the evaluation of qualifications for admissismlone to protect the public from
practitioners who are not minimally competent tgage in the practice of law. However,
other jurisdictions have utilized or experimentathvadmission models that do not
include a traditional bar exam, and presumably ltlree so with the belief that they
were not compromising public protection. The tasicé considered the following
alternative models.

2W. Sullivan, A. Colby, J. Wegner, L. Bond & L. Sman, Educating Lawyers: Preparation for the
Profession of Law, note 7, at 180 (Jossey Bass, 2007).

® R. StuckeyBest Practices for Legal Education (CLEA 2007).



Diploma privilege

At least five jurisdiction’in the early 1980s admitted law school graduates
through a “diploma privilege.” Essentially, gradesbf in-state law schools were eligible
for admission in that state without further barrekzation. The diploma privilege was an
enticement for graduates to remain in state aft@rdchool and commit to a law practice
there. Presumably, the admitting jurisdictions weamfortable that the requirements for
graduation from the in-state law schools were &@eant screening mechanism for
competency.

Over time, the diploma privilege lost favor arouhd country such that
Wisconsin now is the only state in which it is dable to the graduates of that state’s two
law schools. Material from those states that did away withdioma privilege
suggests that the licensing authorities or stgteesne courts became concerned about
whether the privilege offered sufficient public f@ction that admittees were competent
to practice law. In the past era when new admittyaisally worked under a mentor or in
an apprentice-like environment, the diploma priy#eapparently was acceptable. As
those mentoring or training opportunities reducedumber and more law school
graduates went into practice on their own, thesglictions decided a more rigorous
screening mechanism was required and bar exammsatgplaced the diploma privilege.

Although there was a minority sentiment among faske members that a
diploma privilege should be considered in Oregba,rmajority concluded that the
diploma privilege would amount to a delegationtsd atekeeper function to the law
schools that is not desirable.

Apprenticeships/articling

The provinces of Canada, and other foreign juctszhs including England,
Scotland and South Africa require their law schgralduates to complete a term of
apprenticeship called “articling.” This experientgically 1-2 years in duration, places
graduates in work settings in private law firmsygmmental offices or other law office
environments. The graduates work under the supenved a mentor and within the
confines of a formalized plan designed to provitedraduate with sufficient exposure to
practical skills and experience. When the plarommgleted to the satisfaction of the
supervising lawyer and other qualifications are, et graduate is “called to the bar.”
Note, however, that articling or apprenticeshipsfibin foreign jurisdictions do not
replace bar examinations. Passage of an exam orseisgoart of the determination made
in those countries whether an applicant shoulddiledto the bar.

* Mississippi, Montana, South Dakota, West Virgiaial Wisconsin.

® Wisconsin's diploma privilege has been challengently in federal court by out-of-state law sdhoo
graduates alleging violations of the commerce @anghe U. S. Constitution. To date, these chgksn
have not been successful.



As attractive as apprenticeships are to thoselveieve law school graduates are
ill-equipped to practice law immediately upon gration, the task force ultimately did
not recommend that such a program be adopted igo@r& he principal reason is that
the likely number of available apprenticeship oppaities, with mentors or supervisors
trained and committed to such a program, wouldoedgufficient to accommodate the
number of law school graduates. In this respeetGanadian experience simply can’t be
duplicated in the U.S. The task force noted, famegle, that the total number of law
school graduates in Canada in 2006 was less t6&0,3yhile nearly 44,000 students
graduated from United States law schools duringsaime period.

Other alternatives

Proposals have been made in Arizona and New Yargrbgrams that would
grant a law school graduate admission without aRamination if he or she commits to
a term of public service. These proposals areerptanning stages and a long way from
operational.

The Franklin Pierce Law Center, the only law s¢hiwdNew Hampshire, has
instituted the “Daniel Webster Scholar Honors Paogt’ Available to a limited number
of law students each year, participants must aehtevtain academic goals and complete
various requirements in trial advocacy, negotiatj@mulated business transactions and
other practical skills experiences throughout tiree years in school, demonstrating
competence to judges, lawyers and the New HampBhir&xaminers along the way
without the traditional bar examination. The figgbup of students from this program,
limited to 13, graduated in 2008.

Having considered various alternatives to theiti@thl bar examination, but
concluding that those alternatives were not likegpdidates for the Oregon admissions
process, the task force turned its attention tatmponents of the exam presently
utilized in Oregon.

Part 4 — Consideration of examination components

The Oregon bar examination consists of two exays.dapplicants take the
Multistate Bar Exam (MBE) on one day. This is a tiplg choice, 200 question exam
drafted by the National Conference of Bar Examir{fiGBE). Subjects tested include
contracts, torts, constitutional law, criminal laevidence and real property. On the
second day, applicants answer nine essay questiafied by the Oregon Board of Bar
Examiners on topics chosen from a lengthy listuljsct areas set out in the Oregon
admissions rules, and one Multistate Performanst (MPT) question. The MPT
guestion is also the product of the NCBE.

In order to be admitted in Oregon, applicants atsst take and pass the
Multistate Professional Responsibility Exam (MPRB)is, too, is a standardized
multiple choice exam prepared by the NCBE, bug itat administered or graded by the



Oregon Board of Bar Examiners. MPRE results arernted to each jurisdiction in which
an applicant seeks admission, and each jurisdisgtsits own passing score.

MBE

Of the various bar examination components, the NdBibably receives the most
comment and criticism by applicants, academicsemeath bar examiners. Yet, the MBE
presently is utilized in 48 states and the Diswic€olumbia. The NCBE, which drafts
and markets the exam, urges critics to separatk froyn fact regarding the MBE, which
the task force endeavored to do in its deliberation

One of the criticisms of the MBE is that it is aasonably difficult such that it is
the obstacle to the admission of many otherwisdifegpchapplicants. The belief is that
applicants as a whole perform worse on the MBEomgarison to performance on other
components of the bar examination. In fact, théonat figures show a strong correlation
between applicant performance on the MBE in retatooperformance on other parts of
the exam.

Another, often-heard criticism is that the MBE tans a cultural bias that
disadvantages minorities. The task force spentiderable time discussing this assertion,
and sought out statistics in Oregon and elsewlmatentould shed light on whether it is
accurate. The statistics reflect that minoritiesxdoperform as well on the bar exam as
non-minorities. However, analysis of nation-widenhers reflects that a) minority
performance on the MBE is similar to minority perfance on other examination
components, and b) there is a high correlation ®etwminority performance on the bar
examination and minority performance in undergrael@PA, on the LSAT (pre-law
school admission test) and in law school. Reasonthé differential between minority
and non-minority performance in law school andmltar examination are no doubt
complex and beyond the ability of the task forcedemtify with any precision. However,
there does not appear to be statistical suppothéoassertion that the MBE is any more
of an obstacle to minority bar admission than ottwenponents of the bar examination.

The task force also considered the positivitates of the MBE. First, the
MBE is developed by the NCBE through a rigorouscpes undertaken by experts in the
field. Second, multiple choice testing offers adulth of coverage of subject areas which
cannot be duplicated with essay or performancejigsstions. This improves the
reliability of the exam. In addition, scoring of tiple choice questions is more objective
and the scores can be scaled to adjust for changificulty from exam to exam.

In summary, despite any lingering belief that dtipleé choice examination is not
the best tool to assess minimum competence toipedaty, the task force concluded that
there are valid reasons to retain the MBE as gaheoOregon bar examination.



MPT

The MPT is the newest component of those offeretheyNCBE to testing
jurisdictions, having been available for roughly ears. Oregon began to use the MPT
in 1998. With an MPT question, an applicant tydica provided a file, a library and an
assignment. The file provides factual backgroundafeimulated client matter (a
deposition, pleadings, correspondence, or poliperts, for example). The library may
consist of statutes or case law. The assignmeuntresgthe test-taker to perform a
lawyer-like task such as preparing a memo for #gosgrartner or a motion for summary
judgment, based on the facts in the file and thedescerned from the library. The NCBE
makes available two MPT questions for each bar éxation administration, but the
participating jurisdictions choose whether to use or both. Thirty states plus the
District of Columbia presently use the MPT. Oregses one MPT question for each bar
exam.

The advantage of the MPT is that an applicantasqal in a situation that more
closely approximates what he or she will be askedbtupon entry into the practice of
law, and therefore the test can better assess ahbih applicant is “practice-ready.” In
keeping with a belief that the bar examination $thdne testing skills and abilities that
are more relevant to the practice of law, the taste decided to recommend that Oregon
add a second MPT question to each bar exam adraimst.

There are implementation issues that need todmved. Adding a second MPT
question (for which 90 minutes of exam time ist@#ld) will require either a) an
extension of the exam beyond two days, or b) aatsmluin one of the other exam
components. The task force is not in favor of aemrodted exam. Instead, the task force
recommends that the number of essay questseasdiscussion below) be reduced from
nine to six for each exam. (The recommended tino¢naént for essay questions is 35
minutes each.) The second exam day, then, willisbakthe six essay questions and the
two MPT questions.

Further as to implementation, ample notice shbeldiven to law schools and
law students regarding this change to two MPT goest so that students can structure
their course of study with the change in mind. Tdsk force suggests that full
implementation of this recommendation occur in 2@¢en the class entering law
school in the fall of 2008, graduates and prepfmethe bar exam.

The task force also encourages the Oregon BoaBaoExaminers to monitor
over time applicant performance on the MPT andritgact on the bar exam passage rate
of adding a second MPT question. Overall appligemtormance on the MPT in Oregon
was poor when this part of the exam was first aglbpiere. Law school curriculum was
not geared toward this type of bar exam testingnBthough performance has improved
as applicants have become more familiar with th& M#Pmat and review courses have
adapted their curriculum accordingly, there issk that a lower exam passage rate could



be an unintended consequence of adding a secondguéstion, in which case further
discussion about this change to the exam may bessary.

Essay/MEE

Although the National Conference of Bar Examin®&€BE) drafts and markets
essay questions for use by testing jurisdictioafi€d the Multistate Essay Exam, or
MEE), Oregon has not used MEE questions to daséedal, the Oregon Board of Bar
Examiners drafts and grades its own essay quesftutgect areas for the questions
come from a list of subjects found in Rule for Adsion 5.15. There are more subjects
listed in the rule than questions needed for amesach that applicants do not know
which subjects will be tested on any given examiadtnation. Only four of the
potential subjects listed in the rule specify tinaty are Oregon-specific. As a result, there
is overlap between many of the non-Oregon essggasland those subjects tested on
the MBE.

Proposed Oregon essay questions go through selraftd as they are discussed
at successive meetings of the BBX leading up tee#t@an. In addition, after an exam
administration but before grading, the BBX circakathe essay questions and model
answers to faculty at the three Oregon law schaxdissolicits comment. Faculty input is
taken into account before the BBX adjusts and apphe final grading standards to the
answers during the grading session.

The task force explored whether Oregon shouldidensising the MEE
guestions, and discontinue drafting its own essestions. Reasons to use the MEE
guestions include their development by nationaketsy the substantial vetting of the
guestions by the NCBE, and the time and resouhzscould be saved if the BBX no
longer was responsible for drafting essays. (Th& BBuld still be responsible for
grading the answers to the MEE questions.) On tierdand, the number of potential
MEE subjects is not as large as the subject li€regon Rule for Admission 5.15, and
the MEE questions would not be written on Oregoeeffjit subjects.

Ultimately, the task force concluded that the hignef using the MEE questions
in Oregon outweigh any advantage from the “homevgfajuestions, and recommended
that Oregon begin to utilize the MEE. In additiorthe benefits mentioned above, there
is potential for the overall quality of essay anssuw® improve over time as applicants
focus their attention on the smaller number of sctgreas covered by the MEE, rather
than spreading study time thin over the larger nemald subjects presently covered by
the Oregon admissions rule.

Input from the Board of Bar Examiners regarding tecommendation to move
to the MEE is favorable, although there are dethht must be worked out regarding
how the board will phase in this change to thedxam. Ample notice must be given to
the law schools and their students, in part becthese are differences between the list of
potential essay subjects currently used by theoaBar Examiners and those used by
the MEE drafters, and students presently in Ordgarschools may have structured their



courses of study with the Oregon list in mind. B&X also will need to participate in
MEE training offered by the NCBE, and determine thiee to direct applicants to answer
one or more MEE questions by applying Oregon lawa¥ver is done on an interim
basis to phase in the use of MEE questions, itisipated that the change would be
complete by the time students entering law schothe fall of 2008 are ready to take the
Oregon bar examination in 2011.

Part 5 — Weighting of exam components

Present weight allocation

Presently, the various components of the Oregoexamination are weighted
for grading purposes as follows: MBE = 50%; ningagsquestions = 37.5%; one MPT
guestion = 12.5%. The task force discussed whdierllocation should be adjusted,
perhaps placing less emphasis on the multiple eRndiBE, and more on those
components that emphasis writing (the essays) arfdrmance testing (the MPT).

The task force gathered information from otheisplictions regarding how exam
components are weighted there. The task forcehedacd from Dr. Susan Case, Director
of Testing at the NCBE. She opined and has writt@ha reduction in the weight given
to the MBE below 50% makes for a statistically leabd and less reliable examination.
Furthermore, the fact that the MBE takes up oneadaytwo day examination makes it
hard to justify any significant reduction in theigte given to the MBE.

Adjustment to the weighting of the essay and MBiipns of the exam would be
required if a second MPT question was added fdan eaam administration. Presently,
one full day of the exam is spent on nine essagtoques and one MPT question. A
second MPT question would, of necessity, requiredaction in the number of essays,
unless the overall length of the exam is expandsoiid two days. The task force does
not recommend such an expansion. The time presalidlyated to MPT and essay
guestions suggests that adding a second MPT gnesttauld be accompanied by a
reduction of three essay questions. The second dzasgithen, would consist of six
essays and two MPT questionSeq, discussion above.)

Ultimately, the task force decided to recommeralftllowing weight allocation,
based on the assumption that a second MPT quesiiidme added to the bar
examination and that the number of essay questiihbe reduced from nine to six:

MBE (multiple choice) = 50%
MEE (essay questions) = 30%
MPT (performance test) = 20%



Part 6 — Scoring of exam

Present scoring methodology

An applicant’s overall score on an Oregon bar @ration is a combination of
scores for each exam component blended togetlzeformula computed by the BBX
statistician. Raw scores are converted to standaaidicaled scores, with the overall pass
line set at 65.00 on a scale of 0 to 100. It isnetessary in Oregon that an applicant
achieve a passing score on each testing compohemtpplicant who does quite poorly
on the MBE, for example, can make up for that wittuperior performance on the essays
and MPT.

Although the NCBE grades the multiple choice MBEthe jurisdictions using
that test, it is up to each jurisdiction to setowsn passing or “cut” score for the MBE.
Jurisdictions use cut scores ranging from 130 t F6r many years, Oregon has used
142 as its MBE cut score (eventually standardipeiti¢ 65.00 scale referred to above).
This was based on a determination of a prior Boagiar Examiners that 142 was the
score necessary to demonstrate minimum competentedBE topics.

Regarding the essay portion of the exam, eaclkXaniner sets his or her own
grading scale for the essay question he or shéedraFhe examiner also sets a
preliminary pass line for the question, based srohiher assessment of what raw score
an applicant must attain to demonstrate minimumpzience on the subject tested. The
full board then has input before the final pass for each question is set. (Again, raw
essay scores are then standardized to the 65.[@0)sca

MPT questions are graded on a 0-6 scale, andstiaadardized to the 65.00
scale.

In Oregon, pass rates for the bar exam have okeotaried over the years, and
the rates particularly differ when comparing fiiste test-takers to repeat takers, or when
comparing the results from a February exam adnnatieth (when a higher percentage of
applicants are repeat test-takers) to a July exdanirastration. In round numbers,
however, pass rates have ranged from 58% to 788eilast ten years. As an overall
average during this period, 69% of applicants phase 31% failed.

The task force considered whether Oregon sethigioa standard by using a 142
cut score for the MBE. Nation-wide statistics otrex last five years indicate that only
53% of all test-takers achieved a scaled scorédfat higher. This struck some
members of the task force as a particularly low bemFor that matter, Oregon’s historic
pass rate (see percentages above) struck thesertesknembers as particularly low and
not consistent with the input from the Oregon lalaol deans who suggested that only a
very small percentage (approximately 5%) of theidents are under-performers. It was
noted that a substantially higher percentage (estichat 90%) of graduates from medical
school pass their board exams and become licergasic@ans. Finally, the task force
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noted that students are graduating from law sciwitbl substantial, even oppressive, debt
from student loans. A failure to pass the bar ekamdrastic consequences for these
graduates. While this factor alone is insufficiegdson to adjust the bar examination pass
rate, it provides motivation to ensure that thedoaam is not an unreasonably or
arbitrarily difficult obstacle to the pursuit ofcareer in the law in Oregon.

After substantial and spirited discussion, th& fasce concluded that the 142
MBE cut score is somewhat of an arbitrary numberrmay be too high as a measure of
minimum competence. However, establishing a differeimber for a cut score that
would be less arbitrary will require a more exteasstatistically-based study using
experts in the field. Such a study is beyond thpabdities of the task force. Accordingly,
the task force recommends that the Supreme Courgrisultation with the Board of Bar
Examiners and other interested groups, and aftgweof budget considerations,
commission a standard-setting study to determirggp@nopriate MBE cut score in
Oregon. The task force notes that such a studpé&as done in one or more other
jurisdictions such that Oregon may not have torfvent the wheel” in this process.

The task force further suggests that, as pattisfstandard-setting study, the
study group investigate whether there is a stasibyi significant difference in the
performance of applicants on each of the three oot parts (MBE, MPT, essay) of
the bar exam. If, for example, a significantly skexapercentage of applicants “pass” the
MBE in comparison to performance on the essay of idétions of the exam, that
disparity may inform the discussion about whersdbthe MBE cut score.

Part 7 - Recommendations

In summary, the task force makes the followingonemendations:

1. Oregon should continue to utilize the multiph®ice component of the exam (the
MBE), weighted at 50% of an applicant’s total exgrade.

2. Oregon should utilize the Multistate Essay goest(the MEE) drafted by the

National Conference of Bar Examiners, eliminating heed for the Oregon Board of Bar
Examiners to draft its own essay questions. THeftase would leave it to the BBX and
ultimately the Oregon Supreme Court to determing hest to phase in use of the MEE,
the timetable in which to do so, and whether térutd applicants to answer one or more
of the MEE questions using Oregon law.

3. The number of essay/MEE questions presentedadim lear examination should be
reduced from nine to six, with this portion of #eam weighted at 30% of an applicant’s
total exam grade.

4. Oregon should continue to use the MultistatédP@ance Test (the MPT), but use two

MPT questions for each exam instead of one. TheM®® questions should be
weighted at 20% of an applicant’s total exam grade.
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5. The Supreme Court, in consultation with the BazrBar Examiners and other
interested groups, should commission a standatohgetudy to determine the
appropriate cut score for the MBE in Oregon.

6. The changes to the Oregon bar examination re@dead above, including any
change to the MBE cut score, be ready for impleatent in 2011.

The task force appreciated the opportunity to @epthe various aspects of the
bar exam and admission practices in Oregon, whielvigally important to the protection
of consumers of legal services in this state. &k torce will follow with great interest
the future deliberations of its recommendationsh@yBoard of Bar Examiners, the
Board of Governors and the Oregon Supreme Court.

Submitted: August 2008
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